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BEFORE THE PUBLIC DISCLOSURE COMMISSION
OF THE STATE OF WASHINGTON

In the Matter of Enforcement Action NO. 02-286
Against .

STAFF RESPONSE TO BRIEF OF
Don Bivins, Fire Chief, Vancouver Fire RESPONDENTS BIVENS AND
Department WESTLAKE

Marilyn Westlake, Education Outreach
Coordinator, Vancouver Fire
Department

Marty James, Administrator, Clark
County Fire District 5

Respondents.

The Public Disclosure Commission Staff, by and through its attorneys of record, ROB
MCKENNA, Attorney General and LINDA A. DALTON, Senior Assistant Attorney General,
submits this limited response to the brief filed by the Respondents Bivins and Westlake.
Additional argument will be made at the time of hearing addressing the individual charges

against each Respondent.

1. Production and Distribution of Lifelines and

Questions”/Video Clips.

“Frequently Asked

The parties have significant differences as to their view of the Respondents’ actions
related to the production, timing and distribution of the publications called “Lifeline,” the

frequently asked questions and the use of video footage from the Vancouver Fire Department.
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While Bivins and Westlake put forth one version of how the facts should be interpreted, the

staff will put forth another at the time of hearing.

RCW 42.17.130 provides:

No elective official nor any employee of his office nor any person appointed to
or employed by any public office or agency may use or authorize the use of
any of the facilities of a public office or agency, directly or indirectly, for the
purpose of assisting a campaign for election of any person to any office or for
the promotion of or opposition to any ballot proposition. Facilities of public
office or agency include, but are not limited to, use of stationery, postage,
machines, and equipment, use of employees of the office or agency during
working hours, vehicles, office space, publications of the office or agency, and
clientele lists of persons served by the office or agency: PROVIDED, That the
foregoing provisions of this section shall not apply to the following activities:

(1) Action taken at an open public meeting by members of an elected
legislative body to express a collective decision, or to actually vote upon a
motion, proposal, resolution, order, or ordinance, or to support or oppose a
ballot proposition so long as (a) any required notice of the meeting includes the
title and number of the ballot proposition, and (b) members of the legislative
body or members of the public are afforded an approximately equal
opportunity for the expression of an opposing view;

(2) A statement by an elected official in support of or in opposition to any
ballot proposition at an open press conference or in response to a specific
inquiry; (3) Activities which are part of the normal and regular conduct of the
office or agency.

In addition, the PDC rules governing such use are WAC 390-05-271 and -273.

General applications of RCW 42.17.130. (1) RCW 42.17.130 does not restrict
the right of any individual to express his or her own personal views concerning,
supporting, or opposing any candidate or ballot proposition, if such expression
does not involve a use of the facilities of a public office or agency.

(2) RCW 42.17.130 does not prevent a public office or agency from (a) making
facilities available on a nondiscriminatory, equal access basis for political uses
or (b) making an objective and fair presentation of facts relevant to a ballot
proposition, if such action is part of the normal and regular conduct of the office
or agency.

Definition of normal and regular conduct. Normal and regular conduct of a
public office or agency, as that term is used in the proviso to RCW 42.17.130,
means conduct which is (1) lawful, i.e., specifically authorized, either expressly
or by necessary implication, in an appropriate enactment, and (2) usual, i.e., not
effected or authorized in or by some extraordinary means or manner. No local
office or agency may authorize a use of public facilities for the purpose of
assisting a candidate's campaign or promoting or opposing a ballot proposition,
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in the absence of a constitutional, charter, or statutory provision separately
authorizing such use.

The ultimate decision about whether the charged publications violate RCW 42.17.130
will be determined by this Commission. When viewed on their face and in light of the events
as they took place, the Commission will conclude that violations have occurred and assess an
appropriate penalty.

2. Use of City Facilities and Equipment.

Respondents Bivins and Westlake have, in essence, admitted certain actions they took
in support of an EMS levy that constitute violations of RCW 42.17.130, namely, use of a city
vehicle, city computer and website, telephone and email system and facilities to store
campaign materials. In doing so, however, they attempt to minimize or excuse their behavior
and any potential penalty. Attached to this response is a list of prior PDC orders related to
similar violations of RCW 42.17.130.

While Respondents Bivins and Westlake appear to minimize their actions as well as
the penalty they should receive, the facts and prior orders by the PDC say differently. In light
of the PDC’s prior orders, the staff will be asking for a penalty higher than the nominal
number set by the Respondents.

3. Contribution Solicitation.

A factual dispute exists between the parties as to whether Respondent Bivins violated
the law by using a fire department vehicle and time to “solicit” a contribution from the
American Medical Response company. Bivins’ unsolicited statement through a telephone call
to the PDC staff resulted in this charge. He admitted that he made statements, which will be
illuminated at the hearing, which amounted to a solicitation.  Following these
communications, the American Medical Response company did in fact make a contribution to
support the EMS levy.

The Commission will be asked to determine that while acting in his official capacity at

an official fire department meeting, Respondent Bivins solicited a contribution.
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4. Conclusion.

The staff assert that once the evidence is before the Commission, the Respondents will
be held to have violated RCW 42.17.130 and an appropriate penalty will be requested.

DATED this 325 day of March, 2005.

ROB MCKENNA
Attorney General

J% ‘ &x& 25737
ChiiSYeva, / ch (81 12
LINDA A. DALTON, WSBA #15467

~ Senior Assistant Attorney General

Attorneys for Commission Staff
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